10

17

12

13

14

15

14

17

18

19

20

27

22

23

24

25

Case 5:10-cv-00369-IPJ Document 111 Filed 07/14/11 Page 1 of 168

=

vVs.

INC.,

JAMON T. BRIM,

MIDLAND CREDIT MANAGEMENT,

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
NORTHEASTERN DIVISION

Plaintiff, 10-Cv-00369-IPJ

8:50 a.m.

Ok ok ok ok ok ¥

Defendant. *
* kK k ok ok ok ok ok ok ok ok ok ok ok ok ok ok k ok ok ok ok ok ok ok ok ok ok ok

TRANSCRIPT OF JURY TRIAL
BEFORE THE HONORABLE INGE P. JOHNSON
UNITED STATES DISTRICT JUDGE

VOLUME II

FOR THE PLAINTIFEF:

MR. LEONARD A. BENNETT, ESQ.
CONSUMER LITIGATION ASSOCIATES
12515 Warwick Blvd

Suite 100

Newport News, VA 23606
757-930-3660

MS. PENNY HAYS CAULEY, ESOQ.
HAYS CAULEY

P O Box 509

Darlington, SC 29540
843-393-5200

MR. RONALD C. SYKSTUS, ESQ.
BOND, BOTES, SYKSTUS & LARSEN
415 Church Street

Suite 100

Huntsville, AL 35801
256-539-9899

CHERYL K. POWELL, CCR, RPR, FCRR
Federal Official Court Reporter
1729 Fifth Avenue, North
Birmingham, AL 35203
256-508-4050/wrd4wrdrpr@aol.com

FILED

2011Jul-14 PM 04:32
U.S. DISTRICT COURT

N.D. OF ALA

February 23, 2011
Florence, Alabama

BAMA



Jeff
Sticky Note
Brought to you by: 
In The News - 2015 http://voidjudgements.net
can be found at: 
http://voidjudgements.net/inthenews15.htm#brim
This case set the ground work for the James v. Midland case
http://voidjudgements.net/inthenews15.htm#brim
Thank you THGA for the Highlights.



10

17

12

13

14

15

14

17

18

19

20

217

22

23

24

25

Case 5:10-cv-00369-IPJ Document 111 Filed 07/14/11

FOR THE DEFENDANT:

MR. ERIC B. LANGLEY, ESQ.
BALCH & BINGHAM

1710 Sixth Avenue North

P O Box 306

Birmingham, AL 35201-0306
205-251-8100

BALCH & BINGHAM

1901 Sixth Avenue North
Suite 1500

Birmingham, AL 35203
205-251-8100

CHERYL K. POWELL, CCR, RPR,
Federal Official Court Reporter

Page 2 of 168

MR. JASON B. TOMPKINS, ESQ.

FCRR

1729 Fifth Avenue, North

Birmingham, AL 35203

256-508-4050/wrd4wrdrpr@aol.com




10

17

12

13

14

15

14

17

18

19

20

217

22

23

24

25

Case 5:10-cv-00369-IPJ Document 111 Filed 07/14/11 Page 3 of 168

I NDE X

EXAMINATION

GABRIEL EDROZO

DIRECT EXAMINATION
BY MR. BENNETT

ANGELIQUE ROSS

DIRECT EXAMINATION
BY MS. CAULEY
CROSS-EXAMINATION
BY MR. LANGLEY

KIMBERLY HUGHES
DIRECT EXAMINATION
BY MS. CAULEY

CROSS-EXAMINATION
BY MR. LANGLEY

PROFESSTIONAL COURT REPORTING

100 Jefferson Street, Suite 200
Huntsville, Alabama 35801
(256) 533-1703

PAGE

7

89

136

156

163




08:50:04 9

9

08:50:20 10

17

12

13

14

08:50:40 15

14

17

18

19

08:50:52 20

27

22

23

24

08:51:06 25

Case 5:10-cv-00369-IPJ Document 111 Filed 07/14/11 Page 4 of 168

PR OCEUEUDTING S

(In open court. Jury not
present.)

THE COURT: This is CV-10-369.
Jamon -- he's not here.

MS. CAULEY: He 1s, Your Honor.

He had to run something down to the car.

THE COURT: All right. Brim
versus Midland Credit Management, Inc. And
everybody is here except Mr. Brim.

Do you want to proceed? You haven't asked
me to put this on the record, but I don't know
how else to deal with it. And I'm utterly
confused, because yesterday the defendants
vigorously opposed plaintiff's supplemental
motion in limine, and now they filed their own
supplemental motion in limine.

I think the thing to do is for the two of
yv'all to sit down and figure out whether you want

to call this stipulated facts or not.

MR. BENNETT: Judge, we agree with
their stipulations. The only caveat is -- 1
think we resolved that this morning, as well. In

their second stipulation, they again use the

word, "affiliated," whereas the Court has already

CHERYL K. POWELL, CCR, RPR, FCRR
Federal Official Court Reporter
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determined under 56 (d) that it is a subsidiary.
Other than that, Judge, we would ask that
those stipulations be included within the
stipulations that have already been --
THE COURT: Now, you understand --
you weren't here yesterday. You understand they

do not agree with yours.

MR. BENNETT: I understand, Judge.

THE COURT: Okay.

MR. BENNETT: I would suggest to
the Court I wasn't here. You've already ruled.

Those were taking from their briefings, their
pleadings, and this Court's order that was not --
in fact, some of it was verbatim from the
30(b) (6) witness.

THE COURT: I'll tell you, since

you weren't here yesterday, that Number 2 was

undisputed by the defendants. Number 5 was
undisputed by the defendants. Number 6 was
undisputed by the defendants. Number 7 was
undisputed by the defendants. Number 9 was
undisputed by the defendants. Number 12 was
undisputed by the defendants. And if I

understood correctly, Number 13, with the changes

I made, was undisputed by the defendants. And

CHERYL K. POWELL, CCR, RPR, FCRR
Federal Official Court Reporter
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Birmingham, AL 35203
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1 Number 14 was undisputed by the defendants.

2 Number 8 was disputed by them, but I looked it

3 up . And I'm saying it's okay. I struck Number

4 10. Number 11 should be okay with the defendants
08:52:24 9 because I took out the issue about 95 percent or

g 99 percent. And that was 1it.

7 MR. BENNETT: Yes, Your Honor.

g THE COURT: Do y'all want me to

9 read it to the Jjury before you make opening
08:52:34 10 statements?

117 MR. BENNETT: Yes, Your Honor.

12 MS. CAULEY: Yes.

13 MR. BENNETT: Your Honor, again,

14 in the same category of let's make this an
08:52:40 195 efficient trial, we have gone through the

14 exhibits with the defendant. The Court has

17 already previously ruled at the final pretrial,

18 but to the extent that there was any issue
19 remaining, I have suggested and my opposing
08:52:58 20 counsel has suggested right back at us -- we

27 jointly suggest that it would be better for the

22 trial process 1f we can move before the jury 1is

23 seated -- they don't have to be here for the

24 admission of the exhibits. They're clean. It
08:53:14 25 will expedite the trial. It will prevent

CHERYL K. POWELL, CCR, RPR, FCRR
Federal Official Court Reporter
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Birmingham, AL 35203
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1 everybody from having to interrupt testimony for

2 checking boxes. And to that objective, the

3 parties have withdrawn objections that might be

4 outstanding or lingering with just a couple of
08:53:28 5 exceptions.

g With respect to their exhibits, the only

7 thing we object to i1s Exhibit 21, which 1is the
g unredacted -- I'm sorry. The redacted contract

9 that the Court considered at the final pretrial.

08:53:42 10 We have still not received redacted
117 version -- my opposing counsel says they're not
12 sure if they're going to use it or not. But 1if
13 they're going to use it, we've still never seen
14 what they're going to use. We would continue to

08:53:56 19 object to Exhibit 21.

14 There were other documents, like their
17 better business bureau matter, the Court had
18 withheld the decision on. We will withdraw our

19 objection to it.
08:54:08 20 The Dell deposition the reading in
27 entirety. They have two objections to two

22 plaintiff's exhibits.

23 THE COURT: Let me go back to
24 Defendant's Exhibit 21. I ruled that the price
08:54:18 29 they paid was not to be redacted. Only the other

CHERYL K. POWELL, CCR, RPR, FCRR
Federal Official Court Reporter
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1 lawsuits.

2 MR. BENNETT: Correct.

3 THE COURT: Are you saying now

4 you're not sure you're not going to use the
08:54:26 9 contract?

g MR. LANGLEY: That's correct.

7 THE COURT: Okay. So until --

g MR. BENNETT: We don't have a copy

9 even 1f they're going -- we would object --
08:54:34 10 THE COURT: Well, if they decide

11 to use i1t, they have to give you a copy

12 beforehand.

13 MR. BENNETT: Yes, Judge.

14 MR. LANGLEY: We understand that,
08:54:40 19 Your Honor.

14 THE COURT: All right.

17 MR. BENNETT: With that, I expect

18 that the defendant could move to stand up with

19 their trial book, as I will do in a moment with
08:54:50 20 ours, and say, Judge, we move for the admission

21 of these defense exhibits, and we will say we

22 have no objection except 21 and it's done.

23 THE COURT: Okavy. That's great.

24 MR. LANGLEY: And then the only
08:55:02 29 remaining issue would be with a couple of the

CHERYL K. POWELL, CCR, RPR, FCRR
Federal Official Court Reporter
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1 exhibits in their book. These are objections

2 that we had made, I believe, shortly before the

3 pretrial conference that the Court did not

4 actually reach. That was the one part of the
08:55:14 9 objections that the Court did not consider that

g day. Some of them have been resolved through

7 Your Honor's rulings on the motion in limine.

g And I will just assume those objections are

9 preserved by virtue --
08:55:28 10 THE COURT: They are. They're

117 ruled on by my order.

12 MR. LANGLEY: I'm going to ignore
13 those completely for now.

14 The two remaining issues -- first of all,

08:55:36 19 Plaintiff's Exhibit 9 and 16 they've agreed to

14 withdraw. So that's no longer an 1issue. Which

17 leaves two documents.

18 Document Number 8, which is an

19 organizational structure chart of the parent
08:55:50 20 company of Midland Credit Management, Inc., a

21 company called Encore Capital Group. And given

22 that it is now deemed stipulated or undisputed by
23 the Court that Midland Funding, L.L.C., the
24 entity who actually purchases the debts from

08:56:06 29 Dell, is a wholly-owned subsidiary, i1t would be

CHERYL K. POWELL, CCR, RPR, FCRR
Federal Official Court Reporter
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1 unnecessary proof. We think it is irrelevant in
2 the first place. But given that now the Court
3 has determined that there's no disputed fact

4 about Midland Funding, L.L.C. being a subsidiary,

08:56:24 we think it would be cumulative and, in any
g event, to the extent there's other information on
7 there, the danger of unfair prejudice would
g outweigh any probative wvalue.
9 MR. BENNETT: Judge, that wouldn't
08:56:36 10 be the use for which we would put it.
17 If you look at the top above that Encore

12 Capital, Encore Capital is just the parent.

13 Midland Credit Management, the defendant in this

14 case, the evidence will be, handles all the
08:56:50 15 issues. They're wholly owned. They operate as a
14 single component of Encore Capital. The logos

17 say Encore Capital, Midland Credit Management.

18 The description in the annual report, which 1is

19 the next exhibit they're adopting an objection
08:57:06 20 for refers to it as a single operating entity.

27 And the jury is entitled to know that.

272 This i1s important because this Encore

23 Capital is the only publically-traded component

24 of the defendant. They have resisted providing
08:57:20 29 any financial information. And the net worth,
CHERYL K. POWELL, CCR, RPR, FCRR
Federal Official Court Reporter
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the shareholder's net equity 1s available from
their 10-K that they publically -- they operate
as Midland.

THE COURT: All right. I'm going
to overrule that objection. And the other one?
The other document?

MR. LANGLEY: The other document
which ties directly into something Mr. Bennett
just said is the 10-K, Encore Capital's 10-K,
which contains all the financial information for
the parent company.

THE COURT: Okay.

MR. LANGLEY: And to the extent
that the plaintiffs are arguing that it's all one
single entity operating one in the same, there's
just not in evidence and there won't be any
during trial to essentially pierce the veil which
is kind of what Mr. Bennett is arguing.

MR. BENNETT: Well, Judge, the
report itself describes all the operations of
Midland. It doesn't say Encore does something
different. It talks about the resolution of --
it talks about their collections dynamic
statistics. Talks about Midland's involvement in
various components of Encore's business. It

CHERYL K. POWELL, CCR, RPR, FCRR
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is -- and it is relevant. The gquestion is: Is

it the very best evidence in the entire universe?

Maybe not. It would be better to have an annual
report from Midland. But i1t doesn't issue an
annual report. It doesn't have this information.

There's nothing prejudicial in here.
There's nothing untrue in here. It is certainly
relevant. The defendant is able to argue, Jjust
as we're able to argue, about all the wvarious
components of it. But it is admissible. Encore
collects, and it collects as Midland.

THE COURT: Well, it 1is a public

document, isn't it, the one filed?

MR. BENNETT: Yes, Your Honor.
MR. LANGLEY: That is the 10-K
filed. We're not going to dispute that. What

we're going to dispute is, first, that it's
relevant to any material issue in the case.
Because all it contains is Encore's financial
information.

Second, this is very much a veil-piercing
argument that the plaintiffs are making here.
And veil piercing is very fact intensive, very
rare cilircumstance. I mean, absent unusual
circumstances, the corporate forms are observed,
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and we Jjust don't think there's any evidence to

support the theory that plaintiffs are arguing.

MR. BENNETT: Judge, this is --
this annual report -- we're not attempting to sue
Encore Capital. And if the Court enters

judgment, 1f we're somehow successful, the
judgment 1s not against Encore Capital. This 1is
evidence about the collection operation of
Midland. And Midland is discussed throughout it.

I mean, it's clearly relevant.

THE COURT: Well, there i1is a claim
for punitive damages and willful violation. And
it would certainly be relevant to that. I'm
going to overrule that objection. It is a public
document. It discusses Midland's financial

situation and its business practice as the same
as filed and public in the public record. I'm
just going to let it in.

MR. BENNETT: Judge, with that, on

those bases, plaintiff would move for the

admission of our exhibits. And Your Honor, the
plaintiff's exhibit list -- we have also given
the stipulations, attempted to reduce -- the

trees are already dead, Your Honor, but we've

attempted to reduce the number of exhibits and
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paper that would confront the jury.

You see Ms. Cauley has crossed through a
number of exhibits. We're withdrawing those.
Rather than renumber, given the record has
already been established, we'll just deal with
that issue with the jury.

I can tell them in opening that the
parties have worked together to reduce the number
or if the Court chooses to or if defense wants to
to explain why there are certain documents --

THE COURT: The Jjury usually
doesn't get confused about the document numbers
skipping. They get confused if there is another
exhibit number from a deposition. So I hope we
just have one exhibit number on the exhibits.
Trial exhibit number.

MS. CAULEY: There is a trial
exhibit. On some of them, it does have the
deposition exhibit from the deposition, but we've
tried to make that wvery clear. And we've
reduced -- we've taken out even the excess
exhibits from those depositions that we don't
need. So they'll just hear the testimony. But
they won't have extra documents.

MR. BENNETT: They're all number
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tabbed as well as court stickered.
MS. CAULEY: To that 1list, Your

Honor, we are adding the 82, which is the annual

report which you just allowed in. And that would
be -- that's Plaintiff's Exhibit 82.
THE COURT: You're offering all

the ones except for the ones you've marked out?

MR. BENNETT: Yes.

THE COURT: And with the objection
of the defendant noted to Exhibit Number 8 and
82, those are admitted. And you're offering --
do you have a 1list, too?

MR. LANGLEY: To make sure I
understand, the previous placeholder for Exhibit
77 1is now going to be empty, and the annual

report will be 827?

MR. BENNETT: Yes.
MR. LANGLEY: That was the
objection the Court had noted and overruled. Am

I correct about that?

MR. BENNETT: Yes.

MR. LANGLEY: Thank you. Then at
this time, the defendants will move to admit
Exhibits 1 through 22 with the exception of

Exhibit 21 as discussed earlier. I will also

CHERYL K. POWELL, CCR, RPR, FCRR
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1 note for the Court that Exhibits 23 through 26

2 are the plaintiff's settlement agreements with

3 other defendants whom we contend are source of

4 the same alleged injury. But the Court has
09:03:06 3 withheld ruling on that. We don't intend to

g reference it in opening. And in fact, we will

7 likely not even seek to admit it during the

g plaintiff's case. If at all, it would be more

9 likely in the setoff context in the event there's
09:03:20 10 a verdict for plaintiff.

11 THE COURT: Okay. So you just

12 have One through 22, but you're not sure with 21,

13 so you're withholding 217?

14 MR. LANGLEY: Yes, Your Honor.
09:03:28 15 THE COURT: And 23 through 26 are
14 the settlements, and you're not offering those,

17 at least not at this time.

18 MR. LANGLEY: We don't even have
19 them.
09:03:38 20 THE COURT: Well, how could you
2] number them?
22 MR. LANGLEY: Because we had
23 subpoenaed them to trial. I believe they have
24 them, pursuant to Your Honor's order at the
09:03:46 29 pretrial conference.
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1 THE COURT: All right.
2 MS. CAULEY: Your Honor, we do
3 have jury notebooks. We have them for Your
4 Honor, and then we have them for the jury. Is
09:03:54 Y there a time --
g THE COURT: Do you have 127?
7 MS. CAULEY: We do. We've already
g given defense counsel a copy. We have a copy for
9 Your Honor.
09:04:00 10 THE COURT: You can put them on
11 their chairs.
12 I still want to go back. Do y'all want me
13 to read the undisputed facts before you make
14 opening statements?
09:04:10 15 MS. CAULEY: Yes, Your Honor.
14 That would be great.
17 MR. LANGLEY: And defendants
18 agree.
19 THE COURT: Okay.
09:04:18 20 MR. LANGLEY: Your Honor, we do
21 not have 12 copies of our notebook. I don't
22 think that will be a problem until we get to our
23 case. And we will make efforts to get 12 of them
24 by tomorrow.
09:04:28 25 THE COURT: That's great.
CHERYL K. POWELL, CCR, RPR, FCRR
Federal Official Court Reporter

1729 Fifth Avenue, North
Birmingham, AL 35203
256-508-4050/wrd4wrdrpr@aol.com




Case 5:10-cv-00369-IPJ Document 111 Filed 07/14/11 Page 18 of 168

09:04:42 5

9

09:04:56 10

17

12

13

14

09:05:08 15

14

17

18

19

09:05:18 20

27

22

23

24

09:05:28 25

18

MR. BENNETT: Your Honor, may I
ask the Court's courtesy? What discretion must I
show with respect to movement from the podium?
THE COURT: Everyone in here

except for the parties can move about like they

want to. I don't care where -- as long as you
don't intimidate the witnesses. Okay? Don't go
right up in their face. And that applies to
everybody. But you can move about. You don't
have to stand at the podium. You can stand over
there. You can do whatever you want to.

If you're going to use the Elmo, which you
probably won't since you have notebooks, but if
you are going to use 1it, somebody needs to sit
there. And it cannot be Tammi. To run 1it.

MR. BENNETT: Even though she's
the only one who --

THE COURT: She's Elmo's best
friend. I'll put it that way. I assume you're
not going to use it either since you have

exhibits in paper form, right?

MR. LANGLEY: I'm sorry.

THE COURT: Are you going to use
the Elmo?

MR. LANGLEY: We will be using the
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Elmo.
THE COURT: Are you going to have
one sitting there, running it, while the other

one asks questions?

MR. LANGLEY: Yes. Or someone
will sit there and ask the guestions. We'll
figure it out.

THE COURT: That's fine.

MR. LANGLEY: Your Honor, there's
one more matter we would like to raise. We were

actually talking about this when Court convened.
It relates to the deposition testimony of
Angeligque Ross which we went through yesterday.
Procedurally, we're trying to figure out
how the testimony comes in. And what we had
proposed is, for example, 1f it's Penny on the
stand, playing the part of Angeligue Ross that
when it gets to one of our designations, I will
just ask the gquestion of her, and she will read
it?
THE COURT: I think that's good.
MR. LANGLEY: I don't know 1if we
have agreement from the other side yet.
MR. BENNETT: It's just process.
There's no objection in principle. But the
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problem is we have gone through -- as Your Honor
knows, we designated our deposition parts. We

provided that to the defendant. And the
important part here is that we then highlighted
the deposition. We've had -- I won't say
rehearsed, but they've gone through that.

The defendant wants to use other parts
which we think are insomnia cures and little
else. We don't have any objection on principle
to them coming in. The question is do we have to
put their evidence in.

THE COURT: No.

MR. BENNETT: Our suggestion is
they do that, and that's fine.

THE COURT: No. The way I
understand it -- the way I've done it is I assume
Ms. Cauley is going to read Ms. Ross --

MS. CAULEY: Actually, I'm going
to do the guestioning since I took her
deposition, and Mr. Sykstus 1s going to answer.

THE COURT: I assume you're going
to ask the gquestions that you have highlighted
and pointed out that you're going to read from
her deposition.

MS. CAULEY: That's correct.
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THE COURT: And then the defendant
would then read their guestions that they want to
read afterwards?

MR. LANGLEY: What we had
proposed --

THE COURT: I know what you're
proposing is that you read it as you go through
it. No. You can read your own guestions
afterwards.

MR. LANGLEY: Fair enough.

THE COURT: All right. Do you
want these two back?

MS. CAULEY: Yes, Your Honor.

THE COURT: Okavy. Now I'm going
to go because Cheryl has to work on my computer.
It's not working.

COURTROOM DEPUTY: Judge, I need
to make sure their sound is going to work, too,
anyway before I bring them in.

THE COURT: All right.

(Short recess.)

(In open court. Jury present.)

THE COURT: Please be seated.
Good morning. Let the record show this is
Cv-10-369. Jamon Brim versus Midland Credit
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Management, Inc. And Mr. Brim is present.
Mr. Edrozo is present. Mr. Yang 1s present. The
lawyers are present. The jury 1is present. And

good morning to everybody.

I should say that you didn't meet one of
the lawyers for the plaintiff yesterday, Len
Bennett. He's seated on my right. I told you
yesterday he was excused yesterday for being in
court yesterday. But he's here today.

MR. BENNETT: Good morning. Thank
you, Judge.

THE COURT: You met all the
others.

I told you yesterday the first thing
you'll hear is the opening statement first by the
plaintiff and then by the defendant. And then
we'll actually start hearing the evidence.

I want to tell you that certain facts in

this case -- and you'll hear more about the case
as we go through it. Certain facts are
undisputed. And that means that they don't need

additional evidence to establish their existence.
They're undisputed by the parties. And before
the parties actually give you their opening
statements, I'm just going to read you those
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undisputed facts because they're undisputed and
stipulated to by the parties.

First of all, Midland, which is just short
for the defendant, services credit accounts its
wholly-owned subsidiary, Midland Funding,
purchases from other companies. Midland Funding
purchases debts from unrelated creditors such as
credit card companies and financing companies
that those entities have charged off.

Two, Midland bought, as part of a large
portfolio of other consumer credit accounts, an
account from Dell Financial that the plaintiff,
who is Mr. Brim, had previously owed to Dell.

Midland agrees that it is responsible for
the accuracy of the information it reports to the
credit bureaus.

On September the 14th, 2004, the
plaintiff; that is Mr. Brim, purchased a Dell
computer financed by Dell Financial in an amount
of $914.25 and a surge protector in the amount of
$20.53.

On November the 8th, 2004, plaintiff,

Mr. Brim, transferred $954.12 from his bank
account at Redstone Federal Credit Union to Dell
Financial to pay off the account in full.
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The plaintiff, Mr. Brim, disputed the
attempt by Midland, the defendant, to collect on
the Dell account several times, providing it with
his bank statement from Redstone Federal Credit
Union, listing the November 8th, 2004, payment to
Dell.

Prior to November of 2008 after it
purchased the Dell account, Midland began
reporting the account to the plaintiff's credit
files with Equifax, Transunion, and Experian, the
national consumer reporting agencies, as an
unpaid collection account.

An ACDV, which stands for automated
consumer dispute verification, form is the
ordinary manner in which consumer disputes to the
credit reporting agencies are forwarded to a
credit information furnisher such as Midland.

When Midland received the ACDVs; that is
the automated consumer dispute verification, from
Mr. Brim from Equifax, Transunion, and Experian,
it used i1its automated batch interface system to
respond. Midland receives approximately 8,000
ACDVs, disputes, per week.

When Midland uses its automated batch
interface systems to process consumer disputes
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received in the ACDVs, no employees of Midland
Credit Management, Inc. reviews the dispute until
it has been through the interface system one
time.

In investigating Mr. Brim's ACDV disputes,
Midland did not contact him, Dell, the consumer
reporting agencies, or any other person or
company .

Mr. Brim purchased a computer in September
of 2004, using a line of credit from Dell
Financial Services.

In November of 2004, Mr. Brim paid off the
account with a payment of $954.12 to Dell
Financial Services via an ACH debit. That 1is a
telephone check.

The November, 2004, payment was misapplied
to the account of another Dell Financial Services
customer. Thus Dell Financial Service records
reflected that Mr. Brim's account was unpaid at
the time the account was sold to Midland Funding.

On October the 10th, 2007, Dell Financial
Services sold the account to Midland Funding as a
subsidiary of Midland Credit Management. And
Midland instructed the credit reporting agencies
to delete Mr. Brim's account upon being advised
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by Dell Financial Computer Systems in August of
2010 that Mr. Brim's account had been paid off in
November of 2004.

These are undisputed facts. Which means
that they don't reguire any additional evidence.
They are proven to you. Okay?

And are you going to start?

MR. BENNETT: I am, Your Honor.

THE COURT: Okay.

MR. BENNETT: Good morning. My
name 1s Leonard Bennett. The Court has been

courteous in allowing me to finish my hearing in
Richmond, Virginia yesterday and actually,
unbeknownst to the Court, at 11:00 o'clock.
Before that, with my three year old who has
croup. So it has been a whirlwind for me.

And I appreciate the courtesy that you
show and -- as well, certainly, of Mr. Brim, my
client, allowing me to appear today and not
yesterday.

This case is a consumer protection case.
It is a Fair Credit Reporting Act case, which is
why I would be here from Virginia, which is why
Ms. Cauley, despite her Alabama roots, now
practices in Florence, South Carolina -- why she
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is here. We are full-time consumer protection
Fair Credit Reporting Act attorneys.

We are working with Mr. Sykstus, Ron
Sykstus, who is a Huntsville attorney. I learned
last night that he actually is from Chicago. But
his Alabama wife convinced him to come down here
years ago. I said I wouldn't tell the jury that,
but that's where he's from. He's not from where
we're from, but his wife is.

He's practiced here for a long period of
time. He does consumer credit, consumer
bankruptcy, and the type of work that an
individual like the person that matters to us in
this case, Mr. Brim, would need.

Mr. Brim was born in Tupelo, Mississippi.

And I'm from Virginia. We don't have SEC teams.
I don't know if that's good or bad. But he 1is
from Mississippi. Came here 11 years ago to go
to college. Graduated with a bachelor of science

degree 1in business management from Alabama A & M.
He is now 33 years old. Going to turn 34 this
year. Mr. Brim is unmarried. He works currently
with Yellow Book, which is a company that
distributes the phonebooks. He oversees large

territories.
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The facts that you've heard, the facts
that were stipulated, from our perspective,
resolve the most significant parts of this case.
This case is about the Fair Credit Reporting Act.
That's all it is.

The judge at the end of this trial will

instruct you as to the law. This right now is
opening. This is a point which the lawyers can
introduce themselves. Can provide context and

background to their client's claim as well as can
outline what we expect the facts to be.

The big notebook that we're to blame for

is sitting on your lap. That's the plaintiff's
exhibits. Those that the parties have resolved.
The Court has already ruled or admitted. The
defendant has a set of exhibits. I don't know if
they have binders for you. But we're

technologically together here in this courtroom.
And you'll be able to see the exhibits for both
parties on the screens.

This case 1s about the Fair Credit
Reporting Act. The sequencing of the process,
the trial -- the way that it works, 1if you
haven't sat through one before, this is opening
statement. I'm barred from arguing the case.
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The defendant i1is barred from arguing the case.
We're advocates.

The way we tell you these objective facts,
of course, assume an outcome that we will ask for
in the end in our closing. But opening 1s where
the parties say, here's what we think the
evidence will show.

Much of you heard -- I will over the next
15, 20 minutes outline what we think the most
salient or important parts of that evidence will
be. We will put it up on the screen, and I'll go
through some of that.

But the Fair Credit Reporting Act. You
heard a bit about this, I guess, yesterday. The
core part, without giving you what the law
requires, which is for opening -- the core part
of the Fair Credit Reporting Act is a dispute
right that you have. It reqguires, when a
consumer makes disputes to the credit reporting
agencies, certain actions by the furnisher of
credit information. It is a fail safe. Mistakes
happen. Right?

This was an account that in 2004 my client
paid off within a month of when he bought this
Dell computer. And he did it with an electronic
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checking account. And he did it. And he kept
his bank statement, which is far more than I
could say for much of my conduct in '04.

This is now 2011. This lawsuit was filed
in early 2010. The stipulation of the defendant,
the evidence you've Jjust heard, is that it came
off only after August, 2010, with the responding
contact between Dell and Midland.

And in fact, the evidence will tell you it
actually came out of his credit report in
September of 2010. Nine months or so, eight
months after this lawsuit was active. The
account at issue was a collection account.

May we see the screen for our computer,
please?

You have these in your books. And as we
go through them, you'll have a copy of all that
I'm going to put up here. But I'd like to walk

you through it and tell you why I start with this

one here. This i1is a Dell document -- I mean, I'm
sorry. A Midland document.
Midland is a debt buyer. It buys or

accepts debts that the original creditor couldn't
collect.

In this case, it bought a portfolio debt
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from Dell. Now, it bought this debt in 2007. It
bought it on that date in a package or portfolio.
And this was the official paper balance. We know
why Dell can't collect it now as we look back

because it had been paid off within two months of

when it had been charged. No interest was
recorded, just as a footnote. Midland assigns
interest by its own -- i1t picks that number out
of its own choice. But it's run out of its San

Diego office.

Midland is a part of a company called
Encore. It is a collection arm of Encore.
You'll hear Jjust a little bit about that. But it

bought this debt at this point in time when the

statute of limitations -- everybody has some idea
of when this was -- you are not allowed to sue
past the statute of limitation. This i1is when 1t

knew it was going to expire.

As a footnote, the evidence will show that
later when they couldn't collect, when Midland
could not collect by parking it on a credit
report, 1t tried to unsuccessfully sue in
collection court and had to dismiss 1it.

And at this point, this is all the --
basically pretty much all the information that
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Midland had. It was charged off on this date.
This, by the way, i1is a trade line. You'll see my
client's credit reports. You have to. Amongst

the other things the evidence will show, he 1is

before you. You will see all of his personal
credit reports. Not just his bank statements.
You'll see the good, the bad the worse. But this

is what you call a trade line.

This 1s what one of the three credit

reporting agencies —-- there's three national

ones -- had in July of '08. The text you'll look
at will be better. This is a PDF file that's
been copied and blown up. But it was recorded as
Midland's account. It was recorded as a

collection account, which is a major derogatory.
Past due as of December of 2007.

The balance -- and this is basically --
you'll see changes that go through the lifecycle

of Midland's reporting where it says, modify

account. The main modification is it just keeps
increasing its balance. But this shows up in
everyone of my client's credit reports. Even

ones where they note a technical note that my
client has made a dispute as a major derog or

derogatory, a negative in his credit report.
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It's not unremarkable. Anyone would expect a
collection account, which is a statement that
consumer has not paid their bill to Dell for
$1,600, is a derogatory.

Now, there will be evidence the defendant
offers and we will talk about that predates the
July of 2008 period. And the reason why I'm not
is because -- well, I will at the end of this.
But we don't believe it is useful to you, but I
will tell you some of that evidence.

My client had -- before July of 2008,
November, November of '07 when Midland took over

the collection efforts, had already been through

this with Dell. And had shown the bank
statements. Had made the dispute letters. Had
made credit reporting items. And by then, by

this date, it was off his credit report at Dell.

Now July of '08, my client tries to buy a

mortgage. He now owns a mortgage which he
received -- he was able to buy a house in March
or so of 2009. You'll see the two major dispute

periods at issue in this case surrounded his
efforts to buy a mortgage . So in July of 2008,
he has a credit report. He sees this account.
And he begins the dispute process all over again
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with this defendant now.
This letter he writes and he sends by
certified mail. And he includes a copy of his

bank statement as well as social security number.

He sends it to Experian. But you have the same
thing for Equifax and Transunion. He keeps the
certified mail cards. He sends this to Midland.
A copy of it, as well. He keeps the certified

mailing card.

This i1s the affidavit to get evidence in,
a year later from when this trial started.
There's been a lot of litigation between the
parties about admissibility of evidence and
authenticating. We have to dot our Is and cross
our Ts.

This is from the bank. This 1is the
statement he produced again and again and again.
And the relevant part of it is right down here.
Right here. Dell Financial. You'll see it. In
November, 2004, my client, with a telephone
check, because he didn't foresee any of this
happening, paid it off. He provided that
statement.

Now, there is no evidence at all that the
defendant ever contacted Redstone; that it ever
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asked my client for more information; that it
ever said, give us an affidavit or anything. And
the reason is -- and I'll talk in a moment about

it is because the procedures the defendant
follows -- the only proof documents that a
consumer could give to Midland to convince an
account had been paid before Midland got it is a
settlement letter from a creditor with a copy of
a cancelled check corresponding to that
settlement letter. That is unless my client
could have had Dell or Midland agree to -- unless
my client had agreed to pay off a settlement with
Dell or Midland. And provide a letter for that.
There was no possibility that Midland would have
removed 1t, by its own written procedures.

He does the same thing in March, 2009.
And he still has all his hair. Didn't pull it
out with the frustration. But he's now been
through this for at least four or so years.

You'll see documents.

These are plaintiff's interrogatories. We
serve them. It's one of the pleadings that
lawyers can do. You ask guestions. The
defendant -- they serve them to us. The
plaintiff has to answer them. And in this
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instance, a couple of them are useful because
they give you the defendant's own view of this.

We asked Interrogatory 2: Please 1list the
communications. State the date of
communications, the author and the contents.
You'll see from the records we contend on the
list that follows have all the communications our
client had with Midland. But do you really need
more? These are the communications our client
had with Midland.

We also asked when my client made disputes
to Midland. These are what the defendant
acknowledges dates of disputes that it received
from our client, the dispute that's at issue in
this case. There's a few missing. The Equifax
dispute is not here. And the lawsuit was filed
before this. But after the lawsuit was filed,
Midland again verified this and said, yes. He
owes the debt.

You'll hear and you'wve already heard
something about a ACDV. An ACDV. And if I could
talk to you briefly about what this is. You'll
here evidence in this regard.

The credit reporting agencies in this
world of automation -- whether you like it or
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don't, when consumers make disputes to the credit
reporting agencies, whether they take it on line,
telephone, written letter, it is then reduced
into this system called E-Oscar.

The major credit bureaus own this company
that administers this dispute system. And
electronically, the consumer's dispute is then
transmitted to the furnisher. The furnisher is
the lingo in this statute for the creditor that
provided the trade line, the account information.

So the ACDV is forwarded, and it conveys
the substance of the dispute to the furnisher,
the creditor. And the furnisher and creditor 1is
to then investigate. The Court will later
instruct you as to what an investigation and the
law requires.

This is what it looks like from one
perspective. But you'll see this coming from
different credit reporting agencies. It can look

a little bit different.

Let's talk about this one first. You can
see 1it. You have i1t in your exhibit book. The
basic layout, this one is from Transunion . Has
the date. This was the August, 2008. And 1t has

the information the credit reporting agency
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currently has on file, identifying information.
And then this is the information that the
creditor says we have.

In this instance, Midland didn't have our
client's social or date of birth. But 1t says
whether the information is different or the same.
This i1s the dispute: Claims paid original
creditor before collection status or paid before
charge-off.

Experian is saying: Midland, you need to
verify the account status, pay rating, current
balance, amount past due, and pay history.

Then you have Midland puts their response:

Verified as reported. Sometimes they will say,
verified as reported. Sometimes they will say,
modify as shown. Typically the modify as shown

is simply changing the dollar amount when you
look at these.

And this gets sent back. This 1is the
status. Still reporting as a collection account.
There is a technical note which is not --
shouldn't be any surprise, given the consumer
wrote the letters, that Midland is saying the
account information is disputed by the consumer.
Here they say also: Modify account as shown.
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And the only change is that they're changing the
dollar amounts.

This is what it looks 1like from, in this
instance, Equifax. Same concepts. In this
instance, this top row is what was before the
dispute was sent to Midland. And the bottom row
is what Midland responded with.

So in this instance, the amount current
balance went up by a dollar or by six dollars
because it was assigning its six percent
interest. And again, 1t noted account
information disputed by the consumer. But 1t
continued to note that its past due and assigned
to internal or external collection which is a

major derogatory.

You're going to hear -- let me suggest
this. This i1is -- Alabama has a history of some
really good trial lawyers. And I'm not going to
live up to that standard. This case isn't going
to live up to one of the -- it's not going to

make the headlines across the country as the most
glamorous and exciting case.

My client has had to come into federal
court to force his credit report to be fixed.

Your Jjob, though, in this case might be even less
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glamorous. Because your Jjob 1is going to consist
of hearing two live witnesses. The rest --
you're going to hear three videotape witnesses.
And you're going to hear a read witness of the
defendant who is not here right now. And let me
tell you why.

The federal rules of civil procedure, they
are the rules we all have to live by. And there
is a limitation on your subpoena power. That is,
I cannot bring or Ms. Cauley or Mr. Sykstus could
not subpoena someone from San Diego to come out
here to testify from Midland because they're more
than a hundred miles from the courthouse.

Nor can we subpoena Ms. Banks from
Egquifax, Ms. Hughes from Dallas, Texas for
Experian, or Mr. Newnom from Fullerton,
California for Transunion. We can't subpoena
them.

So we are at the -- more importantly, vyou
are at the -- up to the task of having to hear
some of the testimony -- major parts of it in
this case -- from videotaped depositions that the
parties through their lawyers already took as
well as to hear the defendant's deposition
testimony.
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Ms. Ross will testify under rule called
Rule 30 (b) (6) . When you want to depose a
corporation so that you don't ransack their whole
company and depose the president all the way down
to the clerical worker, the way it works is vyou
serve a notice under Rule 30 (b) (06). You list a
bunch of topics that you want to ask about. And
the defendant chooses who they're going to put
up .

Ms. Ross was the 30(b) (6) witness. And
she will speak not on her behalf but on behalf of
Midland. And you'll hear that with -- my
esteemed colleagues will read you that transcript
as a back and forth.

I apologize in advance because it's not as
lively as it might be with live witnesses in the
same fashion. But your job becomes more
important -- even more important under those

circumstances.

Now, there is another live witness. And I
also have to apologize. This individual's name
is Gabriel Edrozo. I've never met him before
this morning. He is from Midland. He comes in
from their San Diego office. And I don't know
much about him. I may ask gquestions because he
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is filling in, I guess, as the witness of
Ms. Ross who 1isn't here. I understand she had a

baby, so she has a fantastic reason not to be

here. But she's not here.
So this witness -- I may stumble through
examination of that witness. I apologize in

advance.

You're going to see Ms. Banks for Equifax
in her wvideo. And the parties have agreed to
just play the depositions without inserting a 1lot
of objections so that you can have it -- one of
the many things that she'll say -- much of what
she's simply saying is what I've just explained.

We have ACDVs. We send them on. It is an
important thing that we want to continue to focus
on in our facts. Is it true that Equifax relies
on its data furnishers to provide accurate
information regarding on account? Yes, we do.
And is it true in this instance Equifax relied on
Midland to provide accurate information regarding
Mr. Brim's account? Yes. And did Equifax also
rely on Midland to investigate -- the answer
would be yes if somebody besides myself was
working a PDF file.

Add this to the agreed facts that Midland

CHERYL K. POWELL, CCR, RPR, FCRR
Federal Official Court Reporter
1729 Fifth Avenue, North
Birmingham, AL 35203
256-508-4050/wrd4wrdrpr@aol.com



Teri
Highlight


Case 5:10-cv-00369-IPJ Document 111 Filed 07/14/11 Page 43 of 168

09:58:34 5

9

09:58:52 10

17

12

13

14

09:59:06 15

14

17

18

19

09:59:20 20

27

22

23

24

09:59:36 25

43

agrees 1it's responsible for the accuracy of the
information it reports to the bureaus. At the
end of my -- we're halfway there.

At the end of this opening, I will outline
a couple of the facts that the defendant may try
to offer. One of them is going to cast blame on
anyone other than Midland. Dell, for example.
And in this instance, Equifax testified Midland
is responsible for Midland's reporting. Not
Dell. Not anyone else. And the stipulation,

Midland itself agrees Midland is responsible for

Midland's credit reporting. Not Dell or anyone
else.

This you'll see this better. Don't strain
yourself. My 45-year-old eyes moved up to 2.5s.
You'll have a better, cleaner copy. This 1is
called a UDF or an AUDF. Everything has an

automated now.

An AUDF is the way that outside the normal
investigation process a creditor says, change my
trade line or the trade line for our consumer.

So at the end -- and you'll look at this -- you
can barely make 1t out. It will say a date of
September of 2010 that Midland finally deleted

this account.
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I like what I do. And I do nothing but
come to federal court on Fair Credit Reporting
Act. But you should not have to come to a
federal courtroom to correct your credit report
or wait nine months of a lawsuit to do that.

This i1s what the Experian deposition --
Ms. Hughes in Texas will testify similarly to
Ms. Banks of Equifax and Mr. Newnom for
Transunion. And they're often witnesses in
litigation themselves.

This is just a -- it's Page 1 through 3.
That's the collection history from Midland. This
is their document. It's three pages. But it
goes up 1in chronology. So the next page 1s the
earliest of these events. You'll see it was
assigned or bought, rather, for pennies by
Midland in October of '07.

They sent letters, offering settlement
offers. The information -- to find out
information about our client's ability to pay.
And then moved it to try to recover, checking his
new addresses. They then -- this period of time
they sent it to a collection firm, an outside law
firm, to sue in collection court in Huntsville
where my client resides. Which ultimately was
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dismissed.

Received certified letter from Mr. Brim
with a copy of the dispute. These are their own
notes. Received certified letter or notice,
included copy of bank statement, showing the
payment to Dell. Not proof.

I'll show you why because we have their

procedures. It's disputed through the credit
bureaus. It is disputed through the credit
bureaus. They continue to make additional credit

reporting.
Then they received additional dispute
calls from Mr. Brim. And they said -- he said

advised sent proof certified and will call back

tomorrow. Again, bank statement showing the
payment not proof. No settlement or paid in full
letter included. Which means the only proof that

Midland would accept was one that operated or
arose out of a reality that did not exist. The
reality which the consumer was a debtor. I won't
say a dead beat, but someone who owed a
collection account and then settled it. A
reality that didn't exist. How can my client
possibly get a settlement letter from Midland or
Dell when he had paid the account?
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Ostensibly, he could have negotiated and
double paid it. And that's what this procedure
would have insisted upon.

E-Oscar credit reporting. Lawsuit
filed -- now, it was actually filed before this.
But this is apparently when it entered their
system. And note that it was that same day that
they were still verifying the information, saying
to Transunion, our client owes this debt.

And no one is claiming -- there's no
factual dispute in this case that our client did
anything other than pay it November of '04 on
time. It was financed. It was a credit line.
He could have kept paying it on time. But he
paid it in full at that point.

You'll hear something about Encore

Capital. We've talked about the plaintiff's
efforts. This i1s their San Diego office. I'm
sure it's nice. Encore Capital Management. This
is from its logo. Subsidiary, Midland Credit
Management. That is the company that is sued in
this case. This 1s the organizational structure.

Encore owns the Midland entity, and Midland does
the collection work.

This is from the Encore and Midland web
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site. We purchase defaulted consumer loans from
major banks, credit unions and utilities. We're
h